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specific geography with the relevant companie
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accepting, there was nothing for
continue. And there was no not hi
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b)Therehallkeoggaed ng@mpmrdheods amptt endeaat 60
lengtguadas i mphehphegment ati on of DPDP

| mpl i cati onSeocrnt isoencst i4do0nss: and 6

Digital platforms often employ consemtechanisms that assume a uniform level of capacity
among users. This overlooks the diverse support needs of persons with disabilities, resulting in
consent processes that may be inaccessible or difficult to navigate for some individuals.
Consent protocolis the digital sphere lack customization options to accommodate the specific
needs and preferences of users with disabilities. This lack of flexibility prevents individuals
from exercising meaningful consent, thereby compromising their rights and privacy.
Persons with direadlimbivei gvs I dii ssglhayesd t o read
terms of uw®o-ei & hchchverttheerippart s, as8.can be see
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FigB8Reading of Terms and Conditions |an
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respondents finding privacy policies

and tler

wordy.
Fig9rAeti tudes towards the | ength of] c
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Figuoret tlitawasds the | anguage used in|pr
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Difficult to comprehend language was broughtduping the stakénolder discussions as well:
AT heirse def i nittoelayd nweresaoy of those privacy notl|ic
or just moving to the next step because éi.tdo doesn
iMost of the time, all of us sign agreements oph

of us don't know the |l angud®PDgPdhi nGotdbd heomar2 st i c

iGeneric statements arid hesediisn npriviadypidt dtye mern

for what purpose. Data is omisused by a | ot of | se
Case StQGlagl I3eenges I n Comprehending Privacgy
I ntell ectual Di sability

Ni khil i's a person with intel85e%t(uakWwh adnies)a.lbi
Ni khil dnavt gatpri vacy policies on the Amazion
f ounal Ilcehnges tiextt eromprefhensi on. Ni khil pref e
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the privacy policy




c)ltfeatbhdt dat at peditmambmivinigtybéeates, agai n|st
and comforw oh ¢iesasmsbenedce to persons |[wi
di sabilities

| mpl i caeicotni ooons 4, 5 and 6
Il n I ndi a, there is no standardatpamercchiamals.m A o
platforms take implicit consent wherein by s
policy/ notice. I n other <cases, pl atforms pr
privacy notice. A standard m®clearsiusm tpad ospec
persons with disabil iFtoy ddiet hanpll 2wmesneétas i opt
2023, it i s expected that the obligation upnd
at two |l evels as provided bel ow:

Are you a person with a disability?

Yes N o

Do you have a | egal guardian under t

Yes No
Il f the answer to both questions is ‘“Yes’' ,6 |t}
l awf ul guar di an. I f the answer to the secphn

information about the di sahbgi Ipiutry oossfe anori msdiicvt
manner in which <consent may be secured frc«
information about their di sability. Ther efo
guardi an may not be a manedsatwi tfhorn op elresgoanls gwiis;
of disamaVyi bgcdmeainevitabl e, unl ess consclio

Participants also questioned the operational

with the question on disability (or even 3ggEe
is to state that I am not a person with dis
Awhich child is going to gogoiuhggot hosurte tohre rwehiacnhd a
information, ji mujhe dyslexia hai (that | have

even i f it is asked, because they can tick whate




Such disclosure or coll ection of data by

provided by the platformawdsags adys eal umismime [

interview participants.

n...And i f | "m g
with a disabilit

nna go shopping on Amazon, wh

il et's say | p
over 18, i dent
with disabilit

t out a |l earning portal tomorrdq
fy yourself
?

u
[
y Bteax aausske tlHen qwéds teivem? gloriengy ou

When posed with the question of comfort

pl atforms, a number of i nptuerrpwifsecewupgar di 6 iC
| f such disclosure of di sability data i
persons with disabiréiaypmebgtphtei wiphns
Il nstance, cNoalmneactYsatirnf or mati on on di sabi
based on their disability. An interview

cerebr al pal sy, connecting the comfort i

AiWhen | share my disability status on Namma Ya

But on a soci al media site, what woul d | benefi

o]
y ofr not ? | me an, that' s viol at.

I n t hat case, herl,

an infringement of mytprinoaecy.ofWhateiwi Iblustimey sda

| deal dtyfohpoomhdose to col |l ectf ditsaibsi ldd4so
s peciefrivd ces ai med aite g ears oinfs aw yt ha cdci csnanba

—+

O accesQ@t lseerrtwhiecestshumb rul e should be th
houl d be adaomels sainblset asnsd ap@lr mandated und

ener al services, there should nabharbye a

Q uw

i nacceesi bktl utgi oin inattfher mardand service
t he Onaew.pl atform participant in the stake

Vi ew:

nAté i tted for confidential i(dy spbiposesd) dawe
as of now. We do coll ect this for our del i ve
partnersé. We haven't witnessed éa IThterafo masnid
to shareé. . But what we do ensure is thatreof w
repercussionstakahopbdeti tacas. Awe arceéuabl g, t
them in some manner. And that i s laelcsto ntgh et hriesa
customers, because we do not knowshbpwldiaedfan.

Sompearticipants alsabht ahinwaghteédot bat used

of persons with disabilities. One of the
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event of disclosure of disability for | gan

though disability is not necessarily a mar|
| mpl i cat i-binsc lods Noen-Ref aDieda IDialt iat yn Per sons

and their Guardi an

Data Principal under the DPDP Act, in addit
right to manage, review or withdraw the |co
and file a complaint with the Boargall hajad
obligation to provide authentic informati ol

Breach of obligati ons Dbtyhiemp e s DapieanmaR dfyn coinp a
Data Principal
Section 2(j), DPDP Act , defines Data Prijnc
person wiiteh tdhiegealbiyl isthi fting the onus on |[tF
anfdulofbillilgati ons on behailds of a person wiith
As seen above, a emeeyr scolnoonsiet ht od inscatbidiistc| Qs €
for wvarious reasons. This | eads to the gui
i nformati oinewi? | disgateiclhiotseure vitiate the |t

actiobme personi emnt hhdi phbht fotm?

Case 8tudy

Aryan is a person with autism who hAacst
provide assistance with making financi a
50, 0lo0omMm)accordance Whthkhtahet DEDP elatl {f igruaa
data sbasiemg on doing ibteaa ypalnaotff or ms

Il n August 2024, to avail services on
about his disability. Shi kha signed up
person with Autism with 40% s2ey erArtyyano
di sabettttyesat aad found that the sever.i
6 0 %. Shikha did not wupdate this infor mag
Section 15(e) imposes an obligation on
exercising the right to correction. I n
33, DPIR aAdture to correay/apddtoe iimpfoasri
Shi kha




d)The DPDP presents an i npcroancptliectaed unedad ristti
surrougmdradganship for pearnsdonshewirtol ediosfa
guardi an
| mpl i om$eomni on 9
Legal guardianship is not mandatory in | ndj
RPwD Act for adult Ilprreomasmwaiyeyidtiysadfi | kb
di sabilities had a guardian appainted unde
Fi gulrualr di leanss hi p
LAW UNDER WHICH THE GUARDIAN
IS APPOINTED
12 11
10 9 =—
5 8 = =—
£ s —
Z 4 3 9
2 = ———| = =
; = = =— =
National Trust Act of The Rights of Persons Mental Health Act of Unsure/Not Aware
1999 with Disabilities (RPWD) 2017
Act of 2016
Law
The role of the guardiThre umder odadhel gwair g
t he RARwDas opposed to full guardianship u
the appoint ment of a | egal guardian for
individual i n( ®dk b hygn dleerc i Asti hoenxsu. a e adempad,rl iesdo
thoudhle question opr evihe @whé d umw dite me dsD BRDAPt | n
scope of our )iecpopmmenhdatiobhse role of the
type of odihseabialwi tuynder whicltreheéyngr éenppa
actual role of t he guardian and the role
appointed.
Case Study 5
Arvind is a person with cerebral pal s
Therefore, the court has appointed a

bt il




Arvind in making financial decisions.
he needs t of isnhaanrcei ani sbuntonper sonal I nf
sharing such data? Or by virtueugph S

only for taking financial decisions,

Boxk
Questions pertradiansditpot hat arise under t he
1.1f the guardian i s appointed under the RP'
deci-md kisugpport to the person with disabi i
the guardianship order), it is not clear| h
providing consent on behalf of the persopn
i ®ne of l i mited guardianship and the 7rqgle
appointment as a guardian. Prioppecdewve| yndse

RPwD should contain gut bpeenrcseo noanl cdoantsae notf ftoht

di sability in the digital medi um. But it]| i
t he guardianship certificat REPIDPs Aed , p rwii d
certificaters dwech smardat e will be constir

u
guardi ans would need to be sensitized on| h
manner t hat iI's intkpwsey cpmesfomraercee swi d fh| t
di sability.

2.1 f t he guardian is appointed wunder t he |NT
autonomy as a human right recognized for
thus positioning the RPwD act to be in cpn-

3.Can a | awful (legal ) guardian choose to |no
DPDP Act? Or by virtue of being a | egal g u.

obl i gwdudoadhcsr ue upon such a | egal guardi an/ u
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sonanctehiengtemedeerd and act ual role of the]|gl
us consider the | egabigoartdhaenl|l egdbr guh
®ct is i n coUNORRMhdet WwWiet heglaé guardian jun
patible witbkbtthe UOUNERPDard t hEheNTg ulacrtd,i|afn
er the RPwD i s aesn wiesra gSeedc als4 foofl Itchves RPwD
that a person with disabilidecibeakginnvgen |(ad
| f the person is not able to make a deci
guardian is appointed to psrpoewiidea cf uretghad|rl y
deci si ons.
Such decisions must be taken by the gular
di sability
everr,ehkeitgle of the guardnanghossfmom [ink
oiinnt t his direction, as | egal guardi ans| n
sons with di sabkbi showas2i i ®Fi gur esdr vey)
Fi guxRolle of the guardian
ROLE OF THE LEGAL GUARDIAN
14
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Manages finances Manages healthcare ~ Caregiving  Manages all affairs Others

ROLE OF THE GUARDIAN
person with disabilitywbtelfomesadtci keat@mi eamedlbeé
al ways need their guaradian to consenft




Legal

| egal

W i

W i

t h
t hi

rights and

fi

a da
cert

obligations and penal consequences o0
guardian acting in their own interes
diGnaeb iolfi ttyh.e i nterview participants hi
n the definitilmas odf DadddviPe li gnica rpdail an t

responsi boftiwieb tbashobkegemay
ta principal in case of person with dis#dg
ain rights and responsibilities. So, for

summari es o

may not want and even for that matter th
Penalties as provided under the DPDP Act
Principal (in this instance by theéeogwparndia
the interest of the person with disabilit.y.
iGuardianship is not a success in India. Seve
act in t@Guwarrdidfaarwvsoot. obl i ged to take a decisio
di sability whose guardian they ar
|l nterview participants, gquesntfioomead itohne r eq
fie. Guar diaandblicp me | i kieevaenn Ataldchuagghr iCtarids not d
for it. This provision seems to take away t
BoxNB8minated RepresenHaal vbcandeAct
The Mental Healthcare Act provides
persons with ment al il l ness. The MH
the <capacity to make decisions re
Theregfohe nominated representative
with mental illness. The nominated
ment al il 1l ness only in accordance
i nsttanme case of admission or treat
support needs in a ment al heal t h
representative is required for such
The role of nominated representatiyv
than ment al healthcare or treatment
of Section 9 does not interpret n g
Furthermore, such a nominated repre

f activity arnedd swininha rvya roifo utsh ef iddautcai

bi

atrh
e |
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Act wherein the Data Principal may
event of incapacity (inability due

Principal




e)DPDP Act is incompatibl e wjas hciotmpeged RBwD sAc|t
with diwhbi hhegalr dioamact the galghanbhenl y
Thuytshe DPDP aiss dfeenayriendg aut onomy and personhc
di sabilities

| mpl inoat is@ecti ons: Section 9(1)
The DPDP ( Seecatdiso na s9 (flo)l)l ows :

(IMhe Data Fiduciary shall , bedhoirled eposooccee svsiijtnh
di sability who has a | acwofnusle ngpuaaoredn tahne, f osbu cah n
t hheawf ul ,g uaag dti haen icna sseu cnna ymabnen,er as may be pr

Expl anloi ohhe pur psoecet ioofn,t htihse sewbpr essi on | *

includes the consent of | awful guardi an, whe

A pl ain readppaegaprfe sSienteh & (haajgpoi nt ment of a
guardwhet her under RPawD iAncdti coart i NoTn Accft )i nabil | i
di sability to make | egalbedawmibsiton autiers tthe |dio
person with disability, wiwhhertehvee rc osnuscehn tl eggfa
i s appoimlfThtedposition is grossly inmakpagi pl
capaci ty unAcetr, twiha cElBEWBSNUNGRIBD, r ati f{i &ae by |
Bo4f ocCrapacity under the UNCRPD)

On being asked about the need for Section |9,

reqguirement to route consent through a | eg|al
with disability to access the internet and n
AThe | aw should not result in diminished autono

should use the power of consent from the|l e

One of the i nterview “tpraartei cdispamt i $©1d wshsliiogh ti
whet her the person has capacity now, ojtolrer bty | ha
avoiding any discussion on the evolving najtu
person may have the capacity and with requi
deci si ons.
A disability may be physical, i ntell ectual,

di sabilities, there cannot be a bl anket Qr e




does/ does not have decision making abilities:s
30% severity may have a different capacitly
capacity may also vary with t heotsakwmeamppatcy t gf
driven approach in the way that the Aoamssemt i
persons with disabidiian®est awhbe hauvlestl ietgwtl ejdgu
conslennta. t heoretical, |itanpiey pach d&it 4 dseo Wrudt lde alne
to is restricted to the(alnedgalotg)l abed&NdprAaa dje ¢
di ssonance in the maniefgeaslt afts aoen@)Bafmetames rt djlad
guar di an dieg rtlihiwle eal ud rotthoo pne/r csfo nithinoaoi dv i d u a |

Anot her participant, an activist and person
furt kheenrf rdainsc hi se persons with disabilities

Al might be a woman who may not be able to buy ¢
my guardian would need to give consent for me|toO

On the other hand, a few participant
di sabilities, stressed on the need o

guardian to either provide su@Pmperof o

S, w h

f such a

t henakmpt

participants representing a group of parents
il ncreasingly whether we I|Iike it or not, al | C hi
obviously includes persons with intellectual A N
al | of them have | egalo deapeacciotmp.l i Buatt i whnesn, ibty ¢woar
of t he act s, being done by theme wannbedotot hagke
to provide for such small number of cases, as |
guaradnhs hi p, and who may stil/l need t hat sort g f
ot her | egal implications arising out of the pres
A few interview participants strongly objjec
disabilities along with the provisionofon ‘|pr
infantof ipatsoms with disabilities and holj|di
ifPersons with disabilities and Children cannot
di sabilities. Persons with disabilities have | ecg
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Bo4
Capacity under the UNCRPD

a.Capacity is unique for each individua

Capacity varies from odefpersaon n‘@raleTt:H

subject to envi r o‘hume mgtu ea nsdo csioacli acli rfcaucnisotr
and intellectual abilities and access |
capacity of an individual

b.Capacity is a dynamic construct

A person’s ability to make deci sions | masa
social and environmental factors.

c.Capacity varies with the nature of deci
A person may have the capacity to make
l i ves, but not for others. Therefore, W

capacity may vary.
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f)lnt er pr etthaet itlbeargnm Ifi Ma pnpesdh g exer desesbobn
makicnagpacity of persons with disabiliti

I n the digital context, providing conse
to digital services (such as email, tic
a |l egalUrcdet rabe. I ndian Contract Act,

val i dity -ofa)a tcheentcroancdtr act must be made

capacity to contract (b) forf® consider atji

Consent notices serve as vital contract
bi nding agreement betweenrDattlae fu deairci anmd
accountable through these consent not i
agreement, they can face significant | e
Personal Data ProtectiemacActcamhDPRBBu, ta i
| NBEO crore for Yheisdatagdli daccaugt abi

seriousness ¢f .eheovsaeaseont natdh s, andi MPOISt

for a condent i honispect,s aod mervatlha . lcrodit

Stressing on the significancPer amfeshormPsarkt

technlodwgapnd cy expert stated,

fAs | ong as you consider dabapastpattoaf,thgopar
answer(tilse yfersaming of section 9 of DPDP i.s ap
Soi f data protection is i mportant, this contr a
i mportant. Now, it may not seem |like a big dedg
rather than two monhn hsetdhatt ahes] a~Addtirmanfsact |
But it is a legally binding decision that affgd

To be able to contract, the legal capacity of the persons entering into the contract is of

greatimportance. e gal capacity is the ability of
contlbeagdl. capacity determines whether a
al | cont r act u¥ Disabilides antompasssalwide rangeeof conditions,

each with its unique impact on an individual's cognitive, physical, sensory, and mental

5 Section 10, Indian Contract Act, 1872
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https://fra.europa.eu/sites/default/files/legal-capacity-intellectual-disabilities-mental-health-problems-factsheet-en_0.pdf
https://fra.europa.eu/sites/default/files/legal-capacity-intellectual-disabilities-mental-health-problems-factsheet-en_0.pdf

abilities. Some disabilities may affect certain aspects of deemsaking while leaving
others unaffected. For example, a person with a cognitive disability may have difficulty
understanding complex legal documents related to a real estate transactiay et
fully capable of making decisions regarding a simple online purchasegcad pa c i t \y

mayebeerdrmalilly aagmgnpedvi di ng mraquiisvii tdeu
with | imi-makli "ilgg c.c alpheios tyosi ti on has bee
UNCRPBNd t he RwPwmeDr elict t he | aw while rec
persons with disabil it imaster epguwivriedse dt ht aot

person to make deci sions.

Howevaear prtalcitd capsp rnooata Haolpwaayds t he per cept|i

to contract r€maisesguebftugcapedsons wi't
services such as banking, insurance, fi
providers t-akesta 4dpsnmactd tlyegal provi s
members ofneystemsegdbse varying |l evels
reduced-mdaé&cngi empabusydeprived of thei

under the | aw.

While consent notices are essential for establishing clear, legally binding agreements
and ensuring data fiduciaries' accountability, the current approach to legal capacity and
practical aspects of consent mechanisms fails to accommodatathmarynature of

capacityfor persons with disabilities.

'8 Article 12, United Nations Convention on the Rights of Persons with Disabilities
9 Section 13, RPwD Act.

Opeliveri ng Justice Solutions to Persons with Disabiliti
at

https://pacta.in/Delivering_Justice_Solutions_to_Persons_with_Disabilities_through_Online_Dispute_Re
solution.pdf
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Legal Capacity under I ndian Contract Law
Legal capacity is a vehicle tha¥Ddni aksolme
| egal capacity means depriving an indivijdu
t o “arkadr. a contract to be wvalid, all paflt
understand its terms and obligations. Sev
i . AgeVi nor s, usually under the age of |18
to enter into contracts, PkPxrefpitt ftolre m.e
ii.Unsoundneslisnaifvimdwmal:s must have the |me
the nature and consequences of the g¢gor

i il.nt oxiAagerosnon under the influence af
entering into a contract may | ack |th

under stand the contract S natur e.

i v.Legal Geéemtaisn individual s, such as | be
l i mited capacity to contract.
Under the I ndian Contract Law, (i) and |(i
capacity to contract.
The I ndian Cont rpaeats oAmcti ss tsaatieds ttoh abte a0 f“ s 0
of making a contract, i f, at the time whe
and of forming a rational | *idmeea mgfeoaso,n | i
with disabiliftciomsraans enhkbess ntbeir spegci
cognitive ability t o such an extent t ha
consequences of the contract.
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https://disability-studies.leeds.ac.uk/wp-content/uploads/sites/40/library/legal-opinion-LegalOpinion-Art12-FINAL.pdf
https://disability-studies.leeds.ac.uk/wp-content/uploads/sites/40/library/legal-opinion-LegalOpinion-Art12-FINAL.pdf

Recommendati ons

Recommendation 1 — Remove mandate for guardian consentin Sec 9
Chall enge

The DPDP presents an incomplete under st andi

and the role of the guardian.

DPDP Act is incompatti mainad WINICIRPtDhe aRPwD pr €
with disabilities who have a guardian do n
guardian only. Thus, the DPDP is feared as

with disabilities.

Legal Capacity as a binary concept wunder ¢

deci-md kinng capacity of persons with disabi
Specific Provision to be Changed

Amendment todeéete MhADBate of obtaining ca

through | egal guardian where appointed.
Recommendati ons for DPDP Rules/ amendment to A

T The Act may be tamenmanddtoe rfeanop@uaodsawi g
di sabiSeicti &s i n

T Government may consider constituting a ¢
t heir parents/ guaetdddaentse,r nsienrev itchee pprroovciedses
informed consent of pmaliomg ovapgadcirteyduced

T Until such time, Governmentpemdayirmafnrga it
i mpl ementation of Section 9(1) for perso

Recommendation 2 - Accessibility compliance
Chall enge

l naccessibility of webpages and apps, diff|i

compl ex statements in consent notices woul

Specific Provision to be Changed
Exercise rulemaking powers under Sec 5(1)

Recommendations for DPDP Rul es/ amendment
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T Compliance with Rule 15 of RPWD Rules, w
foll owed for all public and private digi
ensure that consent for digitalceperasnanal
grievance redressal mechanisms are acces

Recommendation 3 — Minimize data collection

96c¢caaIRIUNI

Data pertaining to disability status may b

Speci fic Provision to be Changed

Exercise rulemaking powers under Sec 5(1)

Recommendati ons for DPDP Rules/ amendment

Provide obligations for data fiduciaries t

status as well as personal data of persons

Recommendation 4 - Consequences for incorrect disclosure
Chall enge

Data principals may disclose eenaccurate da
Speci fic Provision to be Changed

Exercise rulemaking powehfeo rumm doefr nScetci c5e(.1)
Recommendati ons for DPDP Rul es/ amendment

The Rules may mandate that the user shoul d
providing wrong/ inaccurate data on disabi
ankf in any case such ipfovmdedobyhabebdah
penal ties should apply.
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A mixed methods design was used to uncover| a
Act, 2023 concerning persons with disabilifti
study with experts and persomd | wietnltedi ¢ k| If
from the consultations revealed gener al i nlac
l ed to the quantitative piece of work.
Qualitative Approach

The qualitative approach involved focus @gr
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urvey

survey containing questions onpraotecaokst,|ua
oncerns with data sharing were explored wit
dditi on, for persons with disabilities, q u
nternet access were sexamithedt Aitatbal iofi ¢50
i sabilities responded. Of the 94 persons |wi
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reated to amplify the survey.

urvey Sampl e
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AGE DISTRIBUTION OF THE NPWMD SAMPLE
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% 1%
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GENDER DISTRIBUTION OF THE N&WD SAMPLE
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took the survey. Most of thdO0PwParwereepwrebe
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GENDER DISTRIBUTION OF THE PwD SAMPLE
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FiguE@du@ati on qualifications amon

EDUCATION LEVELS AMONGST PWDS
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ObserabkEKp@mde

An observationwas conductedto understand and repotiow persons with disabilities

practically navigate and interact with the consent framework on the service websites. The

observatiorwas done oseverwebsites’® The service applications/websites are listed below.

a.

g.

-~ o o 0o T

Paytm

Ola
Swiggy
Zomato
Amazon.in
Flipkart
WhatsApp

Participants

il

4 personswith disabilities were recruited for the study.

The study included those who fulfilled the following criteria

1 Individuals with disabilities who are between38 years of age
T Individuals with disabilities who use the Internet every day
T Individuals who are mostly independent in the use of the internet (i.e., who do not

entirely depend on a legal guardian or family member/friend for accessing the internet)

T Individuals who can read and understand English.
Table 1: Participant Profile
# |Name Age Type of Disability | Severity of  [Type of
(pseudonyms Disability Accessibility
are used) Feature Used
1 |Shyam 25 Blindness 100% Screen Read
(NVDA)
2 Nikhil 40 Intellectual 65-85% None
Disability (highlights o
needs contra

2 Jauher et al. (2023). Making the digital ecosystem disabled friendiyAn evaluation of the accessibility of
ten widely used apps in India Vidhi Center for Legal Policy. https://vidhilegalpolicy.in/research/making-
the-digital -eco-system-disabled-friendly/




to hely
breakdown te
for bette

comprehensior

3 |Reeshma 22 Low Vision with|1520% Magnifier
Central Vision in the
Left Eye

4 |Shekhar 40 Mental lliness 50% None
(Bipolar  Disorder
Type I

Recruitment
Participants will be recruited from a leading disability organization in Bengaluru. Staff were

requested to participate in the study. Participation was completely voluntary.

Participants were assigned 2 websites to navigate on a laptop and phone. The order of

randomization for each participant is below.

Order for randomization per participant

Pattern # Sites/Apps (Round 1) Sites/Apps (Round 2)
1 Zomat o Amazon. in
2 Swiggy Ol a

3 Amazon. in Paytm

4 Fl i pkart What sApp
Procedure

Researchers explained the purpose of the experiment to the participants.
To
Are you aware of the terms and conditions and privacy policy on websites? We are keen to

understand how you navigate and access these privacy policies so that you gain the information

needed on how these websites use and share your data. We will giwe pauvice providers




websites where you need to navigate to the privacy policy and read through some highlighted
parts. This you will do on both on the computer and phones. If you get fatigued or find it

difficult, we can stop at any time. The whole process will take be#&e@d mins

After you have completed the experiment, we will spend some time talking about your

challenges. Your participation is completely voluntary and extremely valuable to us.

When you are ready, we will start the experiment. We will start by takingcgosent.

Once explained consent was taken.

This experiment is conducted as a part of the research study by Pacta and Saksham Disability]
to assess access to digital platforms and data sharing on such platforms. As a part of this
experiment, we will observe and assess the way you navigate and andeisia-sharing
privacy clauses. We will retain information from the experiment only for the duration of the
research study. We will not disclose or share your personal information with any other entity.
We will follow security standards to maintain thentidentiality of your personal information.

| consent

| do not consent

4. Once consent was taken, researchers started the experiment.

For computer

a. The participant went to the Chrome browser apdned the website that was given to
them.

b. In case the person with a disability preferred help, help was provided.

Navigation at each step was observed.

d. Participants were asked to find the privacy policy and to navigate to the privacy policy
page.

e. Under the privacy policy page, researchers had prepared highlighted sections for the
participants to read out and explain what they had understood. The participants read a
few lines under each section. Participants were asked to stop if

i.  Exhausted or
ii.  had understood

f. Observations were noted on a sheet.




For phone
a. Once the participant had completed navigating the assigned website on the computer,
they were asked to go to the corresponding app on the phone.
b. Participants were asked to identify the terms and conditions and privacy policy page.
c. Participants were asked to go to the privacy policy page and asked if they had
difficulties in reading the text or navigating the page.

d. Observations were noted on a sheet.

In addition to the observations, participants were asked about their experiences in participating
in the experiment and the challenges they had. Additionally, participants were asked about

what privacy meant to them particularly in the digital space aadpasson with a disability.




VU +idelglld R¢ Ut 6 RGWe UT 131 Wa 6 W

Haq

c q

Table 2: Comparison of the NT Act and RPWD Act on various aspects of legal capacity and

legal guardianship

Features National Trust Act 1999 Right of Persons with Disability Act
2016

Application This Act applies to individuall The Act applies to individuals wit
with  disabilities who arq disabilities, defined as "perso
diagnosed with  condition experiencing londerm  physical
related to autism, cerebral pal{ mental, intellectual, or senso
intellectual disability] impairments which, when interacti
(previously known as ment{ with various barriers, hinder their fu
retardation), or any combing and effective participation in society (
occurrence of two or more ( an equal basis with others."
these conditions. Additionally
the Act encompasses individug
experiencing severe multip
disabilities

Objective The Act's primary goal is t{ This Act serves as Indig

establish the National Trust,
body dedicated
the

national
furthering welfare 0
individuals  with  disabilities
This

comprehensive oversight o

encompasse
matters concerning
guardianship and decision
making, alongside promotin
their

socieeconomic  wel

being.

implementation of the UNCRPD.
aims to advance the rights of individu
with disabilities, including autonom
and  equality, through  variou
provisions. These include:
1 Non-discrimination:
Prohibiting discriminatior

against individuals with

disabilities in various spheres
life.
1 Equal

legal capacity:

Recognizing the equal leg

capacity of individuals with

R



Features National Trust Act 1999 Right of Persons with Disability Act
2016
disabilities, dismantling
discriminatory practices tha
previously denied them agen
in decisionmaking and
participation.

1 Access improvement
measures: Implementing
measures to ensure accessibi
and remove barriers that hind
their full participation in society

Decision While the Act itself does nd Aligning with the UNCRPD principleg
Making explicitly  define "decision| the Act acknowledges the equal le
Capacity making capacity” for individual| capacity of all individuals with

with disabilities, it does offe
guidance through the process

appointing a guardian. TH

Local Level Committee
responsible for suc
appointments, must consid

whether the individual with

disability genuinely requires

guardian to assist with decisio
making. This implies an implic
understanding of decisiof
making capacity as the ability
make informed choices ar
manage one's affairs witho

undue influene.

disabilities. Consequently, it discar
the concept of "decisiemaking
capacity" as a basis fq
disenfranchisement. Howevd
recognizing that somendividuals may
require support in exercising their leg
rights, the Act introduces the concept
a limited guardian. This mechanisn
allows for support in making specif
legal decisions when the individua

capacity is deemed insufficient.




Features National Trust Act 1999 Right of Persons with Disability Act
2016
Process off The Act draws on the tradition| While the Act doesn't explicitly outlin

appointment

of Guardian

guardianship model but takes t
consent of the PwDs for tH
appointment of a guardian. Th
guardian assumes responsibi
for  the

person's car

maintenance, and

While the Act avoids directly

propert

referencing decisn-making, it
implies the guardian acts as|
surrogate decisiemaker once
appointed. However, crucially
the Act lacks clear principles {
standards guiding the guardia
actions raising concerns abo
the potential for undue influeng

and compromised autonomy.

a formally supported decisiemaking
approach like the UNCRPD, it echo
its principles through the emphasis
supporting individuals with
disabilities in exercising their legal
capacity. This support is implicit in
various provisions. Additionally, th
Act recognizes that even with suppd
some individuals might still struggle
make specific legal decisions. In sy
cases, upon application to the Distf
Court (or other authority as may K
notified by the respeste state) a
limited guardian can be appointed t
assist with those specific decisiof
ensuring legal capacity is upheld wh

acknowledging individual needs.

Safeguards
and

Limitations

The Act establishes safegual

for individuals unde

guardianship by mandatir
appointed guardians to disclo
details of the person's prope
after appointment and subn
annual reportsThese measurg
promote

transparency al

accountability. Furthermorg
guardianship can be revoked
the guardian abuses, neglects
misuses  the

person, or

property, ensuring the perso

The Act acknowledges the importan
of supported decisiemaking and
introduces safeguards to prevent ab
and conflicts of interest. It prohibi
support persons from assisting wh
conflicts arise, protects the validity
past transactions even if the supg
person changes, and forbids due
influence. However, the crucial aspe
of detailed procedures and clg
guidelines for addressing actual abus

conflict situations are abserfhis lack




Features

National Trust Act 1999

Right of Persons with Disability Act
2016

well-being and protecting the)
rights However, the complain
can be only made by paren
relatives orfriends not by the
PwDs themselves.

of clarity could leave individual

vulnerable in such situations.
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CLPR Comments on Section 9 of the Digital Personal Data Protection Act, 2023 in the
context of the rights of persons with disabilities

1. Section 2(j) of the Digital Personal D&®a ot ect i on Act , 2023 (*“D
the case of persons with disability, their legal guardian shall also be included in the definition
of "Data Principal”.

2. The wording of the section suggests that all persons with disability have or require

a legal guardian. This is squarely against the scheme of the Rights of Persons with Disabilities
Act, 2016 (“RPD Act”), which recognizes 1in
liberty and legal capacity of persons with disabilities. Thexevarious categories of disability,

most of which do not compromise mental acuity and capacity of individuals. Further, even in
cases of intellectual disabilities, the capacity to consent is dynamic and such individuals may
only have the need to appointegal guardian in certain circumstances or at specific times or

in a certain manner. Consequently, Section 14 of the RPD Act only provides for the
appointment of guardians only for a limited time and purpose. The presumption in 2(j) of the
DPDP Act that degal guardian shall be included along with PWDs is a clear violation of their
rights to nordiscrimination and autonomy.

3. Response to Section 9 of the DPDP Act:

(i) As noted by various stakeholders, the inclusion of PersonsDasdbilities in a provision

which pertains to the Data Fiduciaries' responsibilities towards children is per se arbitrary and
without application of mind. The margin note for the section reads "Processing of personal data
of children”, which makes it cledhat the section is designed only to apply to children and
minors. In fact, persons with disabilities are only specifically covered undesestion (1) but

not in subsections (2Y5) even though sulsections (4) and (5) pertain to exemptions to the
application of subsection (1).

This raises the question of whether persons with disabilities are meant to be clubbed with
children and minors in the latter sections or whether the DPDP Act contemplates no situation
where a Data Fiduciary may process the personal data of a personsailiitgi having a
guardian unless consent from the guardian is obtained.

(i) S.9 refers to "persons with disabilities with a lawful guardian™ and requires consent of such

guardian to process their personal data. However, it is vague on the nature of the guardianship|.

Under the RPD Act, guardianship must be limited to a spepédriod of time for a specific
decision and situation and shall be in accordance with the will of the person with disability. It
is only in certain cases where total support to take legal decisions is granted based on the natur
and circumstances in quiest. Alternatively, for persons with autism, mental retardation and
cerebral palsy or severe multiple disability, the National Trust Act 1999 prescribes that a
guardian may be appointed based on whether it is necessary to support the person and for whic

specific purposes. Consequently, in cases of persons having a lawful guardian, such guardians

will not be empowered to provide consent for processing of data under the DPDP Act unless
specifically appointed for the purpose.
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(i) Notwithstanding the textual vagueness of the section, the requirement of a guardian's
consent for the processing of data of PWDs is contrary to law. Under Section 1B@R&TD

Act, persons with disabilities have legal capacity on an equal basis with others in all aspects of
life. It is for this reason that guardians may be appointed only in specific cases and for a specific
purpose. Further, Article 12 of the UN Conventof Rights of Persons with Disabilities, 2006
(“UNCRPD”) states:

A( 1) States Parties reaffirm that per sons
everywhere as persons before the law.

(2) State Parties shall recognize that persons with disabilities enjoy legal capacity on an equal
basis with other?d in all aspects of Iife.o

The DPDP Act applies the legal presumption of children's incapacity to consent to PWDs
which runs counter to the rights of persons with disabilities enshrined under the UNCRPD and
the RPD Act. The presumption of a lack of legal capacity and the refeceadegal guardian

for all persons with disabilities thereby amounts to discrimination on the basis of disability and
a lack of recognition of their legal capacity.

These sections under the DPDP Act are thus in complete violation of the RPD Act and need to
be amended to delete references to persons with disabilities. They are a setback to the rights
based approach to disability established by the Rights of PersdnBwébilities Act, 2016
and the Mental Healthcare Act 2017 in line with India's obligations under the UNCRPD.

2 Art. 12, UN General Assembly, Convention on the Rights of Persons with Disabilities, A/RES/61/106,
Annex |, 13 December 2006.




